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The FCC acknowledges thac true coverage O signal s;réng:h
will vary greatly from its estimaces. See 47 C.F.R. §73.683
(“Under actual conditions, the true coverage may vary greatly from
rhese estrimates because the rerrain over any specific path 1is
expected to be differenc from the average terrain on which the
field strength charcs were based.”) As particular households are
the focus of the SHVA, PrimeTime 24 argues that a grade B inrensity
sigral should be defined with the intent of Congress in mind - a
aignal that produces a picture with acceptrable qualicy.

Alrhough PrimeTime 24 is correct thac there are limicacions on
how the FCC estimates a grade A and grade B signal, the code
specifically states that the FCC will nor consider variations when
esrimaring a signal‘s strength. In particular, 47 C.F.R. §
73 .684(a) srates that *[alll predicrions of coverage . . . shall be
made without regard to interference and shall be made only on the
escvimared field strength.” Thus. although the FCC's methoed of
estimating a grade B signal is imperfect., such impérfecclons are
disregarded. See 47 C.F.R. § 73.683(b}, supra, at n.8.

In staring chat the FCC shall define a signal of grade B
inrensity, Congress endorsed the FCC's method of determining such
signals. That this was Congress’ intent is supported by a House

Judiciary Commitree Report preparad a few weeks after it drafred
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the definirion of “unserved household,* which stated that a sagnal

cf grade B intensicy was as defined by the FCC, currepncly in 47

C.F.R. § 73.683(a}. H.R. Rep. No 10Q0-887, pt. 1, at 26 (1988)

{emphasis added) .

PrimeTime 24 arguments in favor of a subjective test are
essentially that signal intensity is not the proper standard by
which to achieve Congress’ objecrive 1in the SHVA. Whether
Congress‘ has chosen the best standard, however, is not for the
Court to decide. The durty of the Court is ta construe statutes as
Congress reasonably inrended in accordance with itse language. See
Camifecti, 242 U.S. ar 485; Scpimgeour, 636 F.24d at 1022.

Congress clearly defined a grade B signal based upon the FCC's
objecrive strandard and nor on whether a household received
acceprable picture qualiry. PrimeTime 24‘s emphasis on che laccer
runs concrary ta the SHVA. Accordingly, the Court agrees with the
Magistrate Judge’s finding that the SHVA defines “unserved
household” under the PCC’s objective standard, énd. not on a

particularized finding rthar “a” or “cerrain” households receive

acceprable picture qualicy.
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2. Evidance Estrablishing Likelihood of Success

Next, PrimeTime 24 argues that even if signal screngch is che
ulrimace determinant of eligibility under -the SHVA, Plaintiffs’
evidence deces not support injuncrive relief. In partcicular,
PrimeTime 24 atrtacks Plaintiffs Longley-Rice maps,” and the results
of Plaintiffs‘ signal strength tegts in the Miami area. PrimeTime
24 caontends rthat this evidence was either inadmissable orx
unreliable. Furthermore, PrimeTime 24 maintains that its evidence,
quescrionnaires from subscribers stacring that they do not receive an
acceptable picture over the air, sufficiently shows that icts
subscribers do nor receive a grade B signal.

Under the SHVA, a satellire carrier such as PrimeTime 24, has
the burden at trial of proving that irs transmission of necwork 4‘
programming goes only to “*unserved households.” 17 U.s.C. §
119(a} (5) (D). Although a parry seeking a preliminary injuncrion

bears the burden of showing likelihood of success con the merits,

-

* Ag Magistvrate Judge Johnson described in her Report, cthe
Longley-Rice maps were created using cthe “Laongley-~Rice* propagation
mechodolagy . “This methcdalogy was developed by U.S. governmmenc
scientists, and now exists in the form of a computer program thac
can be ohtained from an agency of the U.S., Department of Commerce.
The merthodology rakes inte account detailed dara abour the rerrain
chact surrounds a parcicular ctelevision broadcast tower“ and can be
used to measure rhe intensgity of a sgignal from a particular
ctelevigion etatrtion. See R&R at 17.

_18_
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the court must consider that the ulrimate burden of proof at trial

is upon the nonmovant. See Deerfield Med. Ctr. wv. City of

Deerfield Beach, 661 F.2d4 328, 336-38 (5% Clr. 1981) (in assessing

l1ikelihood of success on the merits, <court took into account
nonmovants ultimate burden of proof.) Thus, as noted in cthe -
Reporrt, Plaintiffs can establish likelihood of Success on the
merics by demcnscracing that PrimeTime 24 1is unlikely to praove at
crial thar itrs subscribers are “unserved households.~” See R&R 2T
30.

2. PrimeTime 24's Evidence of Campliance with the SHVA

PrimeTime 24 has asserted thac 1ts efforts to comply with the
SHVA demonstrate that Plaintiffs cannor succeed on the merics.
PrimeTime 24 requires customer service representatives cto ask all
potenrial subscribers abour their picture gquality, and only sells
1ts product to persons who state that they receive unacceprable
pictures wirh a conventional rooftop antennae. See Obj. ac al.
Furthermore, PrimeTime 24 states that it sends questionnalres to
all of irs subscribers who are challenged by the network statieons,
and only provides service to those subscribers who state that chey

receive unacceptahble pictures. See ©Obj. ar 41.%° From chis

@ 17 U.S.C. § 119 reguires PrimeTime 24 tTo provide each
necwork a monchly list of all new subscribers receiving thar

-18-




Ud/14795% 13:Us FAA 2u¥ b&} 863671 WILMER ¢ "1 LER PICKING

[do21,042

MAY-14-94 08:4ZAU  FROM-AKERMAN SENTERFITT T-416  F.721/742 F-828

evidence, PrimeTime 24 argues thact the Caurc should infer thac its
subscribers are among the pecple whe do not receive a grade B
signal.

The Magistrrate Judge correctly rejected this argumenc. As the
Report noted, “[clhere are a variety of reasons, unrelated to being
an ‘unserved household‘ why a customer might sign up for PrimeTime
24 .7 R&R ar 10. For instance, “viewers with access to additional
network stations can watch nerwork programs several hours later (ox
earlier) hy wactching a gratvion from a distant time Zone and can see
sports programs (such as NFL foorball) cthat are not available
locally.~ Id4. 1In additien, subscribers to PrimeTime 24 receive
many more celevision channels than with over-the-air ancennas,
withour the need re insrall or maintain che anrenna.

Furthermare, PrimeTime 24 again focuses on picture quality
rather than on the FCC’s objective rtest rto dectermine whether a
househeld i3 “unserved.” Ae previcusly discussed, Cangress
established an objective tesr to decermine which households a
satellice carrier could rebroadcasr necwork television withour a

license. The test is wherther the househecld can receive a grade B

necrwork’s programming. The network stationg or their affiliaces
can then use those liscs ro *challenge~ Bapbscribers who chey
believe are not “unserxrved.*

-0 -
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signal as defined by che rce.  Asking porential aubscribers about
picrure ¢uality, simply fails to pravide evidence that such
subscribers fit within Congress’ definition.

Alchough PrimeTime 24 contends that a subscriper’ perception
of picture qualicy is an indicator of whether a household receives
a grade B signal. Plainciffs’ ovidence shows orherwise. As the
Report srares. srhe only reliable data before rhe Court shaws &
scrong relacionship berween signal strength and picrure gquality.”
See RER at 20. Accordingly, the Court agrees with the Magistrare
Judge’s determinacion chat PrimeTime 24 has failed to produce
evidence that its subscribers meet che scarutory standard for
~unserved households.”

b. DPlaintiffs’ Evidence of PrimeTime 24's Noncampliance with
the SHVA

pe a further reason why plaintiffs cannot demonstrate a
likelihood of success, PrimeTime 24 contends that plainciffs-’
Longley-Rice maps'® were inadmissible evidence because the maps were
hearsay under Fed. R. Evid. 802, and the expert cestimony regarding
rthe maps was inadmisgible under Fed. R. Evid. 703. In addicion,
primeTime 24 disputes that plaintiffs’ signal strength cescs‘at 100

locarions in the Miami area were relevant because cthe testing

N

11 pefined, sSupra at n.S.
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mecthodology was flawed, and South Florida’s topagraphy 1s not
representarive of the Nation.

i. The Longley-Rice Maps

PrimeTime 24's argument cthat cthe Longley-Rice maps were
inadmissible hearsay is meritless because “[a]ffidavits and other
hearsay materials are oftren zreceived in preliminary injuncrion
hearings. The dispositive guestion is not their classificacion as
hearsay bur whether. weighing all cthe attendant facrors, including
the need for expedition, this type of evidence was appropriate
given the character and objectives of the injuncrtive proceeding.”

Aspeo v _Fam Am. Graip Co., 808 F.24 23, 26 (1% Cir. 1986). See

Levy Srraugs, 51 F.3d4 at 985; Mclaughlin v iliiams, 801 F. Supp.
633, n.10 (S.D0. Fla. 1992) (Marcus, J.). Thus, even if the maps

were hearsay, admission of the evidence was proper “giving due
weight to the fact that [PrimeTime 24]} d4id nor have the opporrtunity

to confront the declarant, and -—he need for expedition . . . .~

.

MclLaughlin, 801 F. Supp. at n.l0.

In any event, the maps were not inadmissible hearsay. When
expert testimony is offered, ir 1s admissible if ic 19 reliable and
raelevant. See Daubert v. Merrell Dow Pharmaceurgcals, Ipc., 5058
U.S. 872, 591~-93 (1993). Rule 703 of“the Federal Rules of Evidence
provides that experts may rely upon facts or dara that are not

-2 -
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admitted into evidence at the hearing if such evidence is of a type
reasonably relied upon by experts in the particular field.

In the insgrant marter, Plaintiffs’ Longley-Rice maps were
creared by using cwo forms of technelogy: 1) the Lengley-Rice .
propagation methodology which decermined che signal strength of
cerrain network affiliates and drew them onto a map of the area,
and 2) Geocoding which pinpoinrced PrimeTime 24's subscribers conto
the Longley-Rice maps. These maps thus demonstraced which of
PrimeTime 24's subscribers could receive a grade A or B signal for
a nerwork affiliate in a given area.

The Magisrrare Judge found thar the Longley-Rice maps were
relevant and reliable evidence. A&s the report stated,

*the “Longley-Rice* propagarion merchodolagy . .. . wvas

developed by U.S. government acientists, and . . . now

exisrs in the form of a computer program that can be
obtained from an agency of the U.S. Departmenc of

Commerce . The Longley-Rice methodology trakes into

account detailed daca abour the terrain that surrocunds a

parcicular ctelevision broadcast rower. Longley-Rice maps

thus provide the best available information, short of

conducrcing accual field measurements, abkouc che

likelihood that a specific household can receive a signal

of a particular inctensicy from a particular television

sctation.”

R&R at 17 (eitations omitted) .

As to geocoding, the Magistrate Jdudge found that the process

“uses subscriber addresses, in combipation with a
dactabage of informarion from the U.S. Census and the U.S.

-2 3 -
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post Office, to provide detailed longitude and latitude

information for specific subscribers. These subscribers

are represented by the black dots on the map. The maps

also contain reliable counts of the numbers of

subscribers in the Longley-Rice Grade A and Grade B areas

and in other defined areas.”

R&R ac 18.

The expert who cteactified as cto the Longley-Rice maps, Mr.
Jules Cohen (“Cohen*) strated thart he arranged for and supervised
the creatricn of the Longley-Rice maps that were intreduced as
evidence, and that he had personal knowledge of how such maps were
created. See Tr. 6/3/97, D.E. #1ll4, at 260 & 264. Caohen also
testified thar such maps were reascnably relied upon by experts in
his field. Id. This information is sufficient far the Court to
find chat the maps were admissible as relevantr and reliable
evidence for the purpeses of the Preliminary Injuncricn.

Nexr, PrimeTime 24 asserrs chat Cohen‘s tegrimony regarding
the maps did not constitute admissible expert opinion because he
did not rely upon peracnal knowledge, but instead only presented
resulrs of work performed for Plaintiffs by two other sets of
pecple. Experts may generally rely upon facts or daca that is
reascnahly relied upon by experrs in the field. Fed. R. Evid. 703.

Rule 703 was inrended to “negat [e] the need tvo parade into court

each and every individual either remorely or-intimacely involved

...24.._
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_# in an expert‘s testimony. U.S. V. 2Ahpas, 74 F.2d 506, 513 (4"

cir.)., cert. denied, 116 S. Ct. 1868 (1996 .

Cohen testified that the companies he used to create the maps
vere reasonably relied upon by experts in his field of broadcasc
engineering,. Cehen also rescified that he reviewed the maps and
‘made corrections based upon his 50 years of expertise in broadcast
engineering and his personal knowledge of the television markets
around the world. Id. at 264. This testimony is sufficient to
warrant 1its consideration by the Magisnraté Judge . ?

ii. Plaintiffsg‘’ Sigmnal Strrengrh Tests

In addition to Mr. Cohen’s testimony, Plainctiffs presented
evidence of signal strengch testzs tcaken at 100 locationg in the
ﬁiaml area. PrimeTime 24 contends thac che asignal strength tests
Wwere not probative evidence because the methodology used was
inappropriace. Congress did nor indicate the mechodology rhac

should be followed when measuring signal intensicy: buc rather

2 PrimeTime 24 also raises various other problems with
Plainctiffs’ reliance in the Longley-Rice model and mape including
thar: 1) the map incorrectly aasumee that a canventional outdear
roofrop antenna is 30 feer in the aizr, 2) the maps ignore seasonal
variations 3) the maps establiesh abstract probabiliciesg, and 4)
Plainriffs failed to introduce evidence as ro the accuracy of the
maps’ calculacions. Bven if PrimeTime 24 is correct that Longley-
Rice mape make rhese errors in assumpCions, thie evidence goes only
to the weight of the evidence, not ro ire admiasibilicy.

-5
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intended rhat sarellite carriers and broadcasters would agree ro
such standards. See Obj. at 36-37. PrimeTime 24 startes that
although there were negotiations, no agreement wWas reached., Id.

plainctiffs used the measurement procedures set forch by the
FoCc in 47 C.F.R. §73.686 for cheir signal strengch tescs.
PrimeTime 24 arques thar if Congress had meant for signal intensity
testing to be measured by the procedures set forth in 47 C.F.R. §
73.686, it would noc have lefr rhe €formulation of the rtesting
mechodology tae industry negotiations. PrimeTime 24 alsa argues
thar the mathodoclogy Plaintriffs used for the signal tests ware
designed to produce the highest signal strength readings under
ideal condicions.

PrimeTime 24's position rhat the signal strength tests were
not probative is unavailing. PrimeTime 24's own expert used the ‘{
testing procedures provided for 1n 47 C.F.R. §73.686. Furthermore, /
since the SHVA gtates thar the FCC should define a signal of grade
B incensity, absent an industry agreement, The FCC’s standard for
measuring s=ignal intengicy is the most appropriate standard to
urtilize,

Plaintiffs signal strengrth test results were significant in

that all of the 100 randomly tested subscribers received a signal

AN
~

of ar least grade B intensity from borth the CBS and Fox local

-265-
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affilijares. In fact, almost all 100 subscribers received a sigmal
of Grade A intensity from berh stations. See R&R at 18. These
results are relevant even if the Miami’'s local terrain is flar. &g
the Magisctrate Judge found, the Longley-Rice maps do consider the
rerrain in each location. The signal tests serve Ta underscore
Plainciffs‘ conrention thar PrimeTime 24 subscribers are not
sunserved househclds,” and as such the resulcrs are relevant. Afrer
considering all of Plaintiffs evidence and the record, cthe Court
finds thar there is sufficienr evidence to support a finding chat
PrimeTime 24's sServices are not restricted to *unserved
households . ”

c. Willful or Repeated

Under the sratute, however, a satellirte carrier’s delivery of
nerwork stations to ungualified households violates the SHVA only
if it is eicher “willful” or “repeated.* 17 U.S.C. § 118(a)(5) @A)
(emphasis added) . PrimeTime 24 maintains thac che Magistrate Judge
erred in finding that its violations of the SHVA were willful or
repeated.

The Magistracte Judge found that “to prove willfulness ic is
neceagary only to show that a person knew it was deing the acts in
quesction, not thar rhe person knew those acts ware wrong."” R&R at

N

49 (citing 47 U.S.C. § 312(f) (1) (*the term ‘willful® . . . means

...2']-
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rhe conscicus and deliberare commissioen oOr omission of f{an] act,
irrespecrive of any incent to violare any . - . rule.”)
Furchermore, the Reporr noted chat PrimeTime 24 has itself
benefitred from this definirion of the rerm willfulness when it
ocbtained an award of damages for a defendant‘s unauthorized
“willful~ misappropriation of PrimaTime 24 transmissions.

PrimeTime 24 Joint Venrure v. Telegable Nacigpgal, 1990 WL 558572

(D.N.J. 1890); R&R at n.18.

PrimeTime 24 maincains thar rthe Magistrace’s standard to
derermine wilfulnesse failed ro consider Congress’ reccgnition that
possibiliries of exror would cccur, and that damages should only be
imposed if satellite carriers 4id not actempt to caomply with the
Act in good faicth. PrimeTime 24 refers the Court to 17 U.S.C. §
119 (a) (5) (A) which provides thatr a satellicte carrier may avoid
damages by *“rfaking] correcrtive action [such ag] prompcly
withdrawing service from the ineligible subscriber.” However, as
the Reporr noted, Secrion 119 (a) (5) (A) refera only to damages, not
with a request for injunctive relief as is before the Court.

Nevertheless, even if the “willful“ astandard required a
finding o¢f aggravated negligence, the Magisrrate Judge also
correctly dectermined that the evidence wa;ranced such a finding.
See R&R art 32. Plainciffs’ evidence indicateé thart PrimeTime 24 is

-28-
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broadcasring copyrighted network programming to hundfeds of
chousands of subscribers who receive a signal of grade B intensity
as defined by Congress.

PrimeTime 24 has simply ignored the grade B test even though
it “eried and failed to persuade Congress to adopt a cest of
elicibility based on subscriber sratements abour over-the-air
reception.” R&R at 32, The Magistrate Judge found chat PrimeTime
24 was aware of the governing legal standard. In a mailing to
subscribers regarding the SHVA, PrimeTime 24 stated that cthe Act
imposes “a technical standard used by the [FCC) as an indicator of
adequate service. Unforrtunarely, chis technical standard often
does nor reflecc rthe cualitry of rhe picture that ycu are actually
gecting on your celevision sec.” R&R at 12 (citing Def. Ex. 40).
In addirion, in efforts to persuade subscribers to write their
legiglactive representarive, PrimeTime 24 stated that *“({ulnder the
current law, your ability to view satellite nerwork TV is based
upon the intensity of the signal you receive from your lacal

station, not based upon the quality of the picrure on your TV seC

This evidence demonstrates chat PrimeTime 24 knew of the

. governing legal standard, bur nevertheless chose to circumvent it.

Accordingly, the Magistrate Judge correcrly rejecced PrimeTime 24's

29-

B 1030/042
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protests of “good faith.“!? In sum, Plainriffs evidence establishes
a2 likelihood of success proving thar PrimeTime 24 wilfully and
repearedly rebroadcast copyrighted network programming to served

households in viclation of the SHVA, .

B. Irreparable Harm in Copyright Cases

The Magistrate Judge found that in copyright cases, once a
plaintiff has established a likelihoocd of success, there 1is a
presumption of irreparable harm. The majority of Circuics that
have considered this issue have held rcthat once a plaintiff
establishes a prima facie case of copyright infringementc,
irreparable injury is presumed. See R&R at 36-39. Courts have
applied this presumprion in copyright cases because of “the unique

narure of intellectual propercy and the difficulry of calculating

13 The Court also rejects PrimeTime 24 's unclean hands defense
for the reasons sgtated in cthe Report ar pagesa 33-36.

i« primeTime 24 also argues thar irc was nat eccnomically
pracrical to tear the signal strength ar each subscriber’s hcome,
and that Congress canremplated no such thing. However, asB
discussed previcusly, Congress defined the term “unserved
household“ based upen an objective vtestr of signal arrengrh.
Although it may nor be economical to ctest each porential
subscriber, PrimeTime 24 cannot create its own definicion of the
rterm “ungserved hcusehold” and supply its services to anyone who
firts within thar definirion. In addition, whetrher 1t 1=
economically pracrical to comply wirh the stacure is not relevanrt.

~30~
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damaqes after the facr.“ R&R at 27-38 (citing Country ¥Kids N City

Slicks, Inc. v. Sheen, 77 F.3d 1280, 1288-89 & n.1l0 (0% Cir.

1996) ) .
Alchough the Elevench Circuit has not ruled on this issue,
PrimeTime 24 states that rthe Fifch Circuit rejected chis

presumption prior to the splir bertween the Fifth and Eleventh

Circuitrs which occurred in Bopnexr vy, City of Prichard, 661 F.2d
1206, 1209 (11 Cirxr. 1898B1). In supporr, PrimeTime 24 cites to

Plains Cotrron Coop. A2sSs'n v. Goodpasture Compurer Serv. , Tng., 807

F.2d 1256, 1261 (5% Cir.), gerr. denied, 484 U.S. 821 (1987) where
CThe Fifth Circuict held that a plainciff musct make some independent
showing of irieparable injury in a copyright case to obtain a
preliminary injuncrion. PrimeTime 24 maintains cthat Plains Cogron

is binding on this Court because it cired Southern Moporail Co. v,

Robbins & Myvers, 666 ¥F.2d 1BS (S* Cir. Unit B 1S82) which in curn

referred to cases from diegrricr courts wicthin the Elevench Circuic.
However, in Southern Monorail, the Fifth Circuit stated chat

it "express[ed] no view(] upon whether a presumprion of irreparable
injury . . . is appropriate conce a party demonstrates a gubstantial
likelihood of success on the merits of an infringement claim.”
rhe Mono il, 666 F.28 ac 187-88. 'In facrc, the Elevench
Circult has held chat “[i]ln Scuyrheryg Monorail the Fifth Circuic

-31~
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declined treo rule on the issue [of the presumption of irreparable

injury]. since it disposed of the case on the balance of harm
question.” E. Remy Martip & Co. v. Shaw-Ross Inc‘l Imports, Inc.,
756 F.2d 1525, 1530 n.l4 & 1533-34 (11°® Cix. 1985). Thus, cthe

Fifth Circuitr’s holding rejecting a presumption of 1rreparablé harm
once likelihood of sSuccess is eatablished, is not binding on this
Courr. Afrter a review of the Report, the Court agrees thar che
Magistrate Judge reached the appropriace conclusion tchat
irreparable harm is presumed.-

In any event, the Magisctrare Judge considered Plainciffs
evidence and determined cthar they sufficiently demonstrated
irreparable harm. See R&R at 39-46. PrimeTime 24 contends cthat it
sufficiencly rehucred the presumprion of irreparable harm. In
support, PrimeTime 24 sStates chat 1) plaintiffs did notr provide
sufficienc evidence of advertising losses, 2) any risk of lesa to
good will is highly specularive and creacted by Plainciffsg, and 3)
any alleged inability of PrimeTime 24 to pay a pocential damages
award cannot be the basis for a preliminary injuncrion.

The Magistrate Judge considered rthese argumentcs as o

irreparahle injury and correctly derermined that the harm caused by
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rhe joss of network and station advertising revenue and goodwill

could be irreparable. The Court concurs with this finding.!®

C. Balapce of Harms

The Reporr concluded that the balance of harms favor granting
Plainriffs an injuncticn for ctwa reascons: 1) PrimeTime 24's
contenrion thar the injunction would place it out of business was
conjectural, and 2) an injuncrtion would nat affect PrimeTime 24's
revenue stream from ics largesr disctributor - DirecTV. See R&R at
51-2. Furrthermore, the Magistrrate Judge concluded that a company
cannot build a business on infringements and then argue that
enforcing the law will cripple that business. See R&R ar 52. In
its objections, PrimeTime 24 simply argues that as Plainciffs are
not irreparably injured, the balance of harms do not favor
injuncctive relief. However, contrary to PrimeTime 24's asserctions,

Plainciffs have demonstrated irreparable injury. Thus, the Courtc

¥ primeTime 24 maintains that the Magistrate Judge incorrectly
relied upon testimony from Plaintiffs’ expert Preston Witherspoon
Farr, who in turn relied upon a document cthar the Magistrate Judge
excluded from evidence., The document presenced data on the number
of PrimeTime 24 subscribers in variocus markets. PrimeTime 24,
contends that any reliance on Mr. Farr’s testimony was clear error.
However, after considering the cranscripr and the Report, 1iC 18
evident thar the Magistrarte Judge’s reliance upon Mr. Farr‘s
cestimony did not depend on the specific numbera concained in the
stricken exhibir.
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agrees cthat the balance of harms favor granting an injunccion. See

RER 33-45.

D. Publiec Interest

PrimeTime 24 alsa dispuces whether the Report adequarely
constdered the public interesrc. In brief, PrimeTime 24 argques tharc
an injunction would negactively affect the legislative intent behind
the SHVA, To provide netwark programming to unserved households.
The Report concluded that Congress had already balanced the public
inrerest against the need to protect the netcwork-affiliate
relaricnship, and in so doing, established an objective tesr to
determine which households were “unserved.” The Court agrees that
“[i]t is nocr for this Courr to alrer cthe balance that Congress has
srruck in seeking ro advance the public interest.” R&R ar G55,
Therefore, despite PrimeTime 24's arguments to cthe contrary, it is
evident that cthe public incterest favors entry of the injunction.

E. Manageability of the Injunction

In its final arrtemprt to aveoid an injuncrtion, PrimeTime 24
concends chat Plainriffas- proposed injuncrion would  be
unmanageable. Plaintiffs have soughtr an injunetion rthat would

N
prevent PrimeTime 24 from retransmirting CBS or Fox necwork
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programming to any custcomer wichin an area shown on a Longley-Rlce
propagation map as receiving a signal of ac least grade B intensitcy
without either 1) obraining che writren consent of a CBS or Fox
primary network station and the relevant netwark, or 2) providing
rthe scation with a signal strength test of cthe sSubscriber’s
household showing that it cannot receive a signal of grade B
intensity as egrablished by the FCC.

PrimeTime 24 argues that such an injunction is unmanageable
for several reasons. First, PrimeTime 24 argues that 99 percentc
of consumers who receive PrimeTime 24's signals are not PrimeTime
24'a subscriber, bur are instread subscribers of PrimeTime 24°'s
discriburors. Thus, enjeining PrimeTime 24 from discributing CBS
and Fox signals to its subscribers is ineffective unlesgs PrimeTime
24's distributorse are involved. PrimeTime 24 maintains char since
its distriburors are nor named in the complaint and are notr
PrimeTime 24's agents, the preliminary injunccion would be
diffiﬁult if not imposgible to enfarce. ’

Under Federal Rule of Civil Procedure ES(d); an injunction
binds net cnly parties teo the acrion, but also “offjicers, agents,
servancts, employees, and atrorneys, and upon those persons in
acrive concert or participarion with them who receiwve actual notice
of the order by persaonal service or otherwise. " PrimeTime 24's
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discributors work in close concert with PrimeTime 24 in
distributing its signals to consumers. As such, if the injuncrion
did notr apply to PrimeTime 24's distriburors, the injuncrion would
be effectively nullified. Accordingly, the Court finds that
PrimeTime 24's distriburors are “agents” of, or “persons in acrtive
concert or participation” with PrimeTime 24. In addicion, the
Court‘s preliminary injunction crder shall sert forth in reasocnable
derail, the act ar accs ta be rescrained, and the perscns ta be
restrained. See Fed. R. Civ. P. 65(d). Thus, any injunction
against PrimeTime 24 would be applicable te its distributors.
Secondly, Prime Time 24 arques that the nationwide nature af
the injuncrtion presents implementation and enforcement issues
because of: 1) the rtopographical and aother wvariations in the
various local television markecrg acrass the country, 2) the Courtc
lacks the insrtiturional expertise and resources Lo supervise the
injuncrtion, 3) Plainciffs have not provided Longley-Rice maps for
approximately 80 percent of the local rtelevision markets in Che
United States, and 4) there is no consSensus as Lo haow signal

intensicy tests should be conducred.!® Alchough these issues will

* Ag discussed, gsupra at 26-28, any saignal strengrh crests
should be conducted in conformance wirth the FCC‘s measurement
procedures ourlined in 47 C.F.R. §73.6B6.

36-




Aoe o ired Ao ME LA WVl VDD DGy

_BKPLCRING

®liMiiE
Enluannhi o3s 042

MAY-14-98 U9:45AM  FROWAXERMAN SENTERFITT T-416  F.38/42 F-928

make ~he enforcement of the preliminary injunction challenging, rhe
Court will issue such orders a2 is necessary to enforce rhe
lnjunction.

For these reasons, the Court rejects PrimeTime 24's positian

that the proposed injuncrion will be unmanageable.

F. Bond

Magistrate Judge Johnson found that the preliminary injuncrion
should issue without the posting of a bond. Although a court has
cthe discretion to forege a band, where an injuncrion may have
severe consequences to a business, requliring the posting af a bond
is prudenr. Plainciffs have as much as admicted that a band would
be appraopriate. Sge Resp. at 45-46. Therefore, the Report iz
REVERSED on this isgue, and the parties shall file papers within
ten (10) days of this crder addressing the amount of a reasocnable
bond. Thesé papers shall neot exceed twenty (20) pages in length.

-

G. Magistrate Judge Johngon’s Report and Recommendation

On a final note, PrimeTime 24 has suggested cthat chis Court
disregard Magiscrate Judge Johnscon's Report because she adopted
material from Plainciffs’ proposed Report almost wverbatim.
PrimeTime 24 contends that it is disfavoreaufor courcg tao adopt
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findings. of fact and conclusions of law that are prepared by
counsel of one of the parties. See Cbj., D.E. #156, act 16-19.%
However, the fact that a judge allowed a litigant to drafr the
court's orders does not autematically invalidavre chose orders
unless a party can demonstrate that the process by which the judge
arrived at them was fundamentally unfair. Sge In Re Cglony Square

Co. v. Prudential Ins. Co. of America, 819 F.2d 272, 276 (1lith Cir.

1987), cexrt enied, 485 U.S. S77 (1S88). Courts have counseled
judged againsc signing orders thar have been written by counsel aof
one of the parties because "of the porential for overreaching and
exaggeratrian on the part of attorneys preparing findings of fact
when they have already been informed that the judge has decided in
cheir favor." Apderpopn v. Citvy o eggemer, 470 U.S., 562, 572
((1985).

In the instant matter, the Magistrate Judge reguested thar
borth parties submit proposed findings of facr and conclusions of
law before advising them of her decision. The parties’ oppesing

submissions ctempered any potential “overreaching.”

17 As support PrimeTime 24 cites In re Colony Square, 819 F.2d
272, 274 (1lith Cir. 1987), cexre. denied, 485 U.S. 977 (1988);

Unjced Stateg w. F) Pago Natural Gasg Co., 276 U.S. 651, 656 (1964)

among other casesd.
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In addition, as Plainciffs nore in their Response, cne of the
cases PrimeTime 24 relies upon to support its pasition specifically
suggests the practice Magistrate Judge dJohnson used. In J. _D.

adley v. and Cas. Co., 382 F.2d 415, 423-24 (8% Cir. 1967},

rhe Courct staced that

“if, because of prevailing custom, or pressure of work,

or a case‘s technical parure . . . counsel must be asked

re assist in the prepararion of findings and conclusions,

it is better practice to make this request at or soon

after the submission of the case and pricr to decision

and to make it of both sides. S Moore’s Federal Pracrice

(2d ed. 1366) at 26€S. Then the court may pick and

choose and temper and select rhose portions which better

fic ics own concept of the case.”

PrimeTime 24 admits that the Report did not adopt Plainciffs’
proposal without incorporating alreratione that included several of
PrimeTime 24°s propased findinga of facc. Furcthermore, the
Magistrare Judge added some of her cwn material and omictted several
paragraphs and foornores contained in Plaintiffs’ proposal. The
Court 1s therefore satisfied thatr the Magistrate Judge arrived ac
her decision in through a fundamentally fair process. And after a

thorough review of the Report, the Court largely concurs with the

Report‘s recommendations.®

12 primeTime 24 also points ocut a few errorxs in the Reporrt that
supposedly illusctrates her lack of conacienticusness. Afcer
considering PrimeTime 24‘s position, the Cdurt finds thar chese
errars were trivial and that they in no way undermine che validicy
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CONCLUSION

Accordingly, 1iC 1S hereby ORDERED and ADJUDGED as follows:

1. Magistrate Judge Johnson’'s Repart and Recommendarion 1is
AFFIRMED in part and REVERSED ip part. The Magistrare’s Finding of
Facrs and Conclusions of law are ADOPTED and Plainriffs’ Morion for
Preliminary Injunction (D.E. #45) iz GRANTED. However, the
Magistrate’s dererminacion chatr a bend is unnecessary is REVERSED.
Therefore. the parties shall file a memorandum within ten (10} days
af this order addressing the 1ssue of a reascnable bond. Thesge
papers shall not exceed twenty (20) pages 1n length.

2. Plainriffs’ Morion for Immediace Ruling (D-E. #182) 1is
DENIED as moot.

3. primeTime 24's Motion to Strike Portions of Plainciffs’
Marion for Immediate Ruling (D.E- #183) is DENIED as mootT.

/N

DONE and ORDERED in Chambers. Miami, Florida, cthis

SorgsDoiits

LENORE C. NESBITT
UNITED STATES DISTRICT JUDGE

day of May, 19898.

of her decision.
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